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Re: NextG Networks of California, Inc. Petition For Declaratory Ruling That Its
Service Is Not Commercial Mobile Radio Service

Dear Ms. Dortch:

Attached is the Petition for Declaratory Ruling filed by NextG Networks of California,
Inc. (*NextG”) pursuant to Rule 1.2 of the Commission’s Rules. '

In the Petition, NextG asks for a ruling that the services it offers and provides is not a
Commercial Mobile Radio Service, as defined by the federal Communications Act and the
Commission’s Rules. As such, although NextG is not a CMRS provider, the Petition raises
issues most likely appropriate for assignment to the Wireless Telecommunications Bureau.

Please contact the undersigned counsel for NextG if there are any issues with the filing of
this Petition.

Respectfully submitted,

/s/ T. Scott Thompson

T. Scott Thompson
Counsel for NextG Networks of California, Inc.

Anchorage MNew York Seattle
Bellevue Pertland Shanghal
Los Angeles San Francisco Washington, D.C. www.dwt.com
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effectively available to a substantial portion of the public, as
specified by regulation by the commission.’

The commercial mobile service provisions of the Act are implemented under section 20.3 of the
Commission’s rules, which employs the term “commercial mobile radio service.” 47 C.E.R.

§ 20.3. Section 20.3 of the Commission’s Rules defines “Commercial Mobile Radio Service” as
“a mobile service that is: (a)(1) provided for profit, i.e., with the intent of receiving
compensation or monetary gain; (2) An interconnected service; and (3) Available to the public,
or to such classes of eligible users as to be effectively available to a substantial portion of the
public; or (b) The functional equivalent of such a mobile service described in paragraph (a) of
this section.” 47 C.F.R. § 20.3 (Emphasis added).

Thus, under both the Act and the Commission’s rules, the threshold and key element is
whether the service is a “mobile service.” Because NextG’s service is not a “mobile service” it
is not within the definitions of CMRS.

Section 3(27) of the Act and Section 20.3 of the Commission’s Rules, in turn, define the
term “mobile service,” in pertinent part, as:

a radio communication service carried on between mobile stations
or receivers and land stations, and by mobile stations
communicating among themselves.®

Applying this definition of “mobile service” to NextG’s Service, the Commission should
conclude that NextG’s Service does not meet either part of the definition of “mobile service”
because (1) NextG does not provide “radio communication” and (2) it does not provide service

via facilities that are “mobile stations,” and thus, NextG’s Service is not CMRS.

347 U.S.C. § 332(d)(1) (emphasis added).
47 U.8.C. § 153(27); 47 C.F.R. § 20.3 (emphasis added).
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broadcasters’ radio service. /d. The court also rejected this argument by the government,
holding that it “unacceptably blurs the line between radio and wire communications.” 7d.

In TKR Cable Co. v. Cable City Corp., 267 F.3d 196, 201-02 (3d Cir. 2001), the Third
Circuit followed the Norris decision in rejecting the argument that merely because cable
operators retransmit_ across wires what were originally radio transmissions they are “incidental
to” the radio communications. Looking to the definitions of “wire” and “radio”
communications, the TKR Cable court first opined that “Congress clearly defined wire and radio
communications as concepts involving distinct types of transmissions.” /d. at 201 (citing 47
U.S.C. § 153(33) & (52)). The court then expanded on the Norris decision, explaining that
“[t]he wires that connect a home satellite dish to the living room television arguably constitute
facilities incidental to the transmission.” Id. at 202. However, the court concluded that “the
entire cable transmission infrastructure of a city or suburban area, a structure that provides a
foundation for a significant business, such as that of TKR, or any other major cable service
provider, cannot be considered a mere instrumentality to transmission.” /d.

NextG’s service and facilities fall squarely within the analysis in TKR Cable and Norris.
Congress explicitly differentiated between “wire” and “radio” communications. NextG’s service
at no time is transmitted across the open airwaves. It is all within a closed wired network and
constitutes a “wired service” under the Act.'’ NextG’s thousands of miles of fiber optic lines

create a network that NextG uses to transport the signals of multiple wireless carrier customers.

1947 U.S.C. § 153(52) (“The term ‘wire communication’ or ‘communication by wire’ means the
transmission of writing, signs, signals, pictures, and sounds of all kinds by aid of wire, cable, or
other like connection between the points of origin and reception of such transmission, including
all instrumentalities, facilities, apparatus, and services (among other things, the receipt,
forwarding, and delivery of communications) incidental to such transmission.”)
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Accordingly, because NextG’s DAS service does not meet the most basic requirements
for classification as a “mobile service,” the Commission should issue a Declaratory Ruling that it
is not CMRS.

C. Multiple State Commissions Have Exercised Jurisdiction Over NextG’s

Market Entry, And Have In Several Cases Explicitly Rejected Municipal
Arguments That NextG Provides Wireless Service

Under Section 332(c)(3) of the Communications Act, state regulatory commissions are
preempted from regulating entry by CMRS providers. 47 U.S.C. § 332(c)(3). Thus, the Arizona
Corporation Commission and other state commissions cannot require a certificate of public
convenience and necessity (a “certificate of convenience and necessity” in Arizona) nor grant
such a certificate to NextG as a condition of entry if NextG’s Service is CMRS.

NextG has applied for and received certificates of public convenience and necessity (or
the equivalent thereof) in 35 states, including Arizona, the District of Columbia, and Puerto Rico.
Delsman Decl. § 4. As an inherent part of granting NextG entry certificates, those state
commissions had to determine, implicitly if not explicitly, that NextG was within their
jurisdiction and thus not providing CMRS.

In California, the California Public Utility Commission has twice rejected assertions by

cities that NextG provides wireless service and should not have been granted a certificate.'® In

(emphasis added). As a result, a company need not provide wireless services itself in order for
the deployment of wireless “facilities” to be protected by Section 332(c)(7). Indeed, tower
companies that provide no telecommunication service at all have brought actions under Section
332(c)(7). See, e.g., National Tower, LLC v. Plainville Zoning Bd. Of Apps., 297 F.3d 14, 17
(1st Cir. 2002) (“The federal courts now routinely hear cases brought under the
Telecommunications Act of 1996 by those who wish to construct cellular antenna towers and
have been denied permission to do so by local town officials™).

'8 California Public Utilities Commission Decision 10-10-007 in Application of NextG Networks
of Calif., Inc., Case 08-04-037 (Oct. 18, 2010) (“Huntington Beach reasons that NextG primarily
provides radiofrequency transport services for NextG’s wireless carrier customers, therefore
NextG itself is a wireless carrier. The reasoning is faulty.”); see also California Public Utilities
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IV. CONCLUSION

For the foregoing reasons, NextG respectfully requests that the Commission issue a

Declaratory Ruling that NextG’s Service is not Commercial Mobile Radio Service.

Respectfully submittej,,/

Y/

T. Scott Thompson

Leslie G. Moylan

DAVIS WRIGHT TREMAINE LLP

1919 Pennsylvania Avenue NW, Suite 800
Washington, DC-20006

202-973-4200 — tel

202-973-4499 — fax

H. Anthony Lehv

Robert L. Delsman

Robert A. Millar

NEXTG NETWORKS, INC.
890 Tasman Drive

Milpitas, CA 95131

Tel.  (510) 290-3086
ALehv@NextGNetworks.net
RDelsman@NextGNetworks.net
Rmillar@NextGNetworks.net

Attorneys for NextG Networks of California, Inc.

December 21, 2011
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3939 N. Drinkwater Boulevard
Scottsdale, Arizona 85251

Telephone: (480) 312-2405

Deborah W. Robberson (SBN 011086)
Eric C. Anderson (SBN 016114)

Kristen K. Mayes, Chairman
Paul Newman

Gary Pierce .
Sandra D. Kennedy

Bob Stump
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IN THE MATTER OF THE APPLICATION
OF NEWPATH NETWORKS, LLC, FOR
APPROVAL OF A CERTIFICATE OF
CONVENIENCE AND NECESSITY TO
PROVIDE TRANSPORT AND
BACKHAUL TELECOMMUNICATIONS
SERVICES

- ok A A
g A W N

INTERVENTION [
0000

SCOTTSDALE CITY ATTORNEY’S OFFICE

Attorneys for Defendant City of Scottsdale

N =2 = -
O © ® ~N o

=l other cities and towns similarly situated in the State of Arizona, may be impacted by the
zz issuance of a Certificate of Convenience and Necessity to NewPath Networks, LLC., The
24 || grounds and merits for granting this application for intervention are more thoroughly set forth
25 ||in the Memorandum of Points and Authorities set forth below.

26

5716469v2

Y2325

RECEIVED

1N APR IO P 2: 28

&7 CORP [ZDr'iMiSS‘Z '
COCKET COWTRIL

BEFORE THE ARIZONA CORPORATION COMMISSION

Docket No. T-20567A-07-0662

APPLICATION FOR INTERVENTION
BY CITY OF SCOTTSDALE, ARIZONA

Arizona Corporation Commission
DOCKETED

APR 1:0 2009

DOUKETED uY \5\\\{\/

A

The City of Scottsdale, an Arizona Municipal Corporation ("the City") applies to the
Commission for an order pursuant to Ariz. Adm. Code § R14-3-105 allowing the City to
intervene as an interested party in the above-entitled proceedings. This application is made

because circumstances have become clear that the interests of the City of Scottsdale, and
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MEMORANDUM OF POINTS AND AUTHORITIES

Background Information:
The proposed intervenor, City of Scottsdale ("the City"), is a municipal corporation

duly orgam'zt?d under the laws of the State of Arizona. The City has within its jurisdiction
various rights-of-way and public utility easements. The City regulates its rights-of-way
through various provisions of its municipal code including provisions relating to wireless
communications facilities. The City cumently has roughly fifty (50) separate wireless
communication facilities ("WCF") within its rights-of-way that have been constructed
through permits issued to various commercial mobile radio service providers such as AT&T,
Verizon, T-Mobile, and Cricket. Each provider with a WCF in a right-of-way pays the City
an annual fee for use of the City's property.

On February 29, 2008, the City received notice that NewPath Networks ("NewPath")
was seeking to install a network of antennas within the City. NewPath describes this
proposed network as a "Distributed Antenna System" (DAS) consisting of individual wireless
nodes, a base station and interconnecting fiberoptic cables. NewPath's stated intent is to
place approximately 287 antennas within the City, with approximately 232 of these being
within the City's rights-of-way. This proposal represents an unprecedented number of WCF
in the City (currently there are only about 50) and the installations are proposed to cover only
a portion of the northern part of the City. The City has also recently received notice from a

competitor of NewPath, NextG Networks, that it also intends to install a DAS system
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consisting of multiple antennas in the downtown and northern areas of the City.'
Impact to the Citv's Interests:

As a municipality, the City is charged with the management, maintenance and regulation
of its rights-of-way. This includes a responsibility to its citizens to assure that the City receives
fair and reasonable compensation for the use thereof. Both NewPath and NéxtG have asserted,
to varying degrees, that their possession of a CC&N from this Commission will impact and
limit the City's ability to require compensation for the use of its rights-of-way. According to
AR.S. § 9-582, a City is restricted on charges which can be imposed upon a public service
corporation who is using the public rights-of-way to provide telecommunication services as
defined therein.

On August 18, 2008, NewPath's counsel forwarded to the City a letter challenging the
City's existing fee structure wl;ich previously has not been legally challenged by the several
wireless companies already using the rights-of-way. (Exhibit A, Letter from Channel Law
Group to John Little.) This letter references A.R.S. §§ 9-582 and - 583 as a basis for
invalidating the City's fee structure. .NextG has also sent a letter to the City challenging the fee
structure. (Exhibit B, NextG letter.) NextG is even more assertive. NextG claims that its
possession of a CC&N from this Commission preempts City regulation and fees for its DAS

almost entirely.

! The City has been informed that the Commission has already issued a CC&N to NextG for transport and backhaul
services.

: Under both federal and state law, the City would be required to treat NextG and New Path on a non-discriminatory
basis.
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